Dale T. Smedley v. Leon Poulsen Construction : Brief of Respondent by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
1987
Dale T. Smedley v. Leon Poulsen Construction :
Brief of Respondent
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
John E. Hansen; Morgan, Scalley & Reading; Attorneys for Respondent.
Frank S. Warner, Douglas J. Holmes; Attorneys for Appellant.
This Brief of Respondent is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Respondent, Smedley v. Poulsen, No. 870545 (Utah Court of Appeals, 1987).
https://digitalcommons.law.byu.edu/byu_ca1/743
UTAH COURT OF APPEALS 
BRIEF 
UTAH 
DOCUMENT 
KFU 
50 
.A10 
DOCKET NO. 
IN THE UTAH COURT OF APPEALS 
FOR THE STATE OF UT^H 
Case No 870545-CA 
DALE T. SMEDLEY, dba 
SMEDLEY DEVELOPMENT COMPANY, 
Plaintiffs-Respondent, 
LEON POULSEN CONSTRUCTION CO., 
INC., a Utah Corporation, 
Defendants-Appellant. 
Appeal from the Second 
District Court of Weber Coutaty 
Judge Ronald 0. Hyd 
Judicial 
, Utah 
BRIEF OF PLAINTIFF-RESPONDENT 
DALE T. SMEDLEY, dba SMEDLEY DEVELOPMENT CO. 
Frank S. Warner 
Douglas J. Holmes 
543 - 25th Street 
Ogden, UT 84401 
(801) 621-6540 
Attorneys for Defendant-
Appellant 
MORGAN, SCALLEY & READING 
John E. Hansen, No. 4590 
261 East 300 South, #200 
Salt Lake City, UT 84111 
(801) 531-7870 
Attorneys for Plaintiff-
Respondent 
Jl/ivr * ^ q 
IN THE UTAH COURT OF APPEALS 
FOR THE STATE OF UTAH 
Case No 870545-CA 
1 
DALE T. SMEDLEY, dba 
SMEDLEY DEVELOPMENT COMPANY, 
Plaintiffs-Respondent, 
v 
LEON POULSEN CONSTRUCTION CO., 
INC., a Utah Corporation, 
Defendant-Appellant. 
Appeal from the Second Judicial 
District Court of Weber County, Utah 
Judge Ronald 0. Hyde 
BRIEF OF PLAINTIFF-RESPONDENT 
DALE T. SMEDLEY, dba SMEDLEY DEVELOPMENT CO. 
Frank S. Warner 
Douglas J. Holmes 
543 - 25th Street 
Ogden, UT 84401 
(801) 621-6540 
MORGAN, SCALLEY & READING 
John E. Hansen, No. 4590 
261 East 300 South, #200 
Salt Lake City, UT 84111 
(801) 531-7870 
Attorneys for Defendant- Attorneys for Plaintiff-
Appellant Respondent 
TABLE OF CONTENTS 
TABLE OF AUTHORITIES ii 
JURISDICTION
 4 1 
NATURE OF PROCEEDINGS 2 
STATEMENT OF ISSUE ON APPEAL . 2 
DETERMINATIVE RULES 2 
STATEMENT OF THE CASE 3 
SUMMARY OF ARGUMENT 6 
ARGUMENT I 7 
ARGUMENT II 10 
ARGUMENT III 17 
CONCLUSION 21 
TABLE OF AUTHORITIES 
CASES CITED 
American Reciprocal Insurers v. Bessonette. 241 Or. 500, 405 P.2d 
529 (1965) 18 
I 
Bennion v. Hansen. 699 P.2d 757 (Utah 1985) 7, 8, 10 
Centurion Corp. v. Fiberchem. Inc.. 562 P.2d 1252, 1253 . . . 11 
Chandler v. Mathews. 734 P.2d 907, 909 (Utah 1987) 8 
Goddard v. Hickman. 685 P.2d 530, 532 (Utah 1984) 10 
Hall v. Anderson. 562 P.2d 1250, 1251 (Utah 1977) 11 
Harline v. Campbell. 728 P.2d 980 (Utah 1986) 7 
Jackson v. Hicks. 60 Utah Adv. Reps. 11 (1987) 9 
Newmeyer v. Newmeyer. 745 P.2d 1276 (Utah 1987) 8 
Search v. Union Pacific Railroad Co.. 649 P.2d 48 (Utah 1982). .7 
Vander Veer v. Toyota Motor Distributors. Inc.. 282 Or. 135, 577 
P.2d 1343 (Or. 1978) 18 
STATUTES CITED 
RULE 52 2 
RULE 901 3 
Rule 901(a), the Utah Rules of Evidence 17 
Utah Code Ann. §78-2-2(01) 1 
Utah R. Civ. P. 52 8 
Utah Rules of Civil Procedure 52(a) 9 
ii 
IN THE UTAH COURT OF APPEALS 
FOR THE STATE OF UT^H 
1 
Case No 870545-CA 
DALE T. SMEDLEY, dba SMEDLEY 
DEVELOPMENT COMPANY, 
Plaintifts-Respondent, 
v 
LEON POULSEN CONSTRUCTION CO., 
INC., a Utah corporation, 
Defendant-Appellant. 
On appeal from the Second Judcial 
District Court of Weber County, Utah 
Judge Ronald 0. Hyd^ 
BRIEF OF PLAINTIFF-RESPONDENT 
JURISDICTION 
This appeal is brought by the defendant-appellant for 
relief from the final judgment from the Second Judicial District 
of Weber County, Utah, entered on August 25, 1987, if favor of 
plaintiff-respondent. Plaintiff does not challenge jurisdiction 
on which this appeal is sought pursuant to Utah Code Ann. §78-2-
2(01). Pursuant to notice of the clerk of the Supreme Court 
dated December 3, 1987, this case was assigned to the Utah Court 
of Appeals for disposition. 
NATURE OF PROCEEDINGS 
This is an appeal from a negligence action in which 
plaintiff-respondent sought to recover damages from defendant-
appellant for damage caused by defendants negligence while 
defendant was transporting plaintiff's backhoe on defendant's 
truck and tailer. The case was tried before the District Court 
without a jury. After hearing testimony presented by the 
parties, the court found in favor of the plaintiff and entered a 
final judgment, awarding damages to the plaintiff in the sum of 
$4,154.56. 
STATEMENT OF ISSUE ON APPEAL 
The only issue being appealed by defendant is whether 
the district court was correct in ruling that plaintiff 
sufficiently established a causal connection between defendant's 
negligence and the cost or replacement of the hydraulic ram unit. 
The record on appeal establishes that plaintiff presented 
substantial evidence at trial to support the judgment. 
Specifically plaintiff contends that the trial judge correctly 
ruled in favor of the plaintiff, based on substantial evidence, 
and this Court should defer to the trial court's findings. 
DETERMINATIVE RULES 
RULE 52, UTAH RULES OF CIVIL PROCEDURE. FINDINGS BY THE COURT. 
(a) Effect. In all actions tried upon the facts 
without a jury or with an advisory jury, the court 
2 
shall find the facts specially and state separately its 
conclusions of law thereon, and judgment shall be 
entered pursuant to Rule 58A; Findings of fact, 
whether based on oral or documentary evidence, shall 
not be set aside unless clearly erroneous, and due 
regard shall be given to the opportunity of the trial 
court to judge the credibility of the witnesses. 
(Amended, effective Jan. 1, 1987.) 
RULE 901. Requirement of authentication ot identification. 
(a) General provision. The requirement of 
authentication or identification as a condition 
precedent to admissibility is satisfied by evidence 
sufficient to support a finding that the matter in 
question is what its proponent claims. 
(b) Illustrations. By way of illustration only, and 
not by way of limitation, the following are examples of 
authentication or identification conforming with the 
requirements of this rule: 
(1) Testimony of witness with knowledge. Testimony 
that a matter is what it is claimed to be. 
(4) Distinctive characteristics and the like. 
Appearance, contents substance, internal patterns, or other 
distinctive characteristics, taken in conjunction with 
circumstances. 
STATEMENT OF THE CASE 
A. NATURE OF THE CASE 
Plaintiff commenced this action on or about June 20, 1985, 
in the District Court in and for Weber County. Plaintiff 
alleged that defendant contracted to transport plaintiff's 
backhoe to a construction site and that defendant breached that 
contract by failing to deliver the backhoe safely. In the 
alternative, plaintiff contended that defendant was negligent in 
3 
transporting plaintiff's backhoe, causing the damages complained 
of. The court below entered judgment in favor of plaintiff based 
on defendant's negligence. 
B. COURSE OF PROCEEDINGS 
Plaintiff presented his case before the Honorable 
Ronald 0. Hyde, District Court Judge, sitting without a jury. 
After hearing testimony from both parties, Judge Hyde determined 
the following Findings of Fact; 
1. On or about August 24, 1984, plaintiff 
hired defendant to transport its backhoe. 
2. Plaintiff's employee loaded the backhoe 
on defendant's trailer and then directed 
defendant's driver where to take it. 
3. The backhoe unit was in good operating 
condition at the time it was loaded on the 
trailer. 
4. During transit the backhoe struck an 
overpass as the defendant's driver was towing 
it. 
5. The backhoe was extensively damaged as a 
result of its striking the overpass. 
6. The portion of the backhoe which struck 
the overpass was reasonably replaced by 
plaintiff in order to put the equipment back 
in operating condition. 
7. After subtracting the salvage value of 
the damaged piece of machinery, plaintiff 
incurred expenses of $4,154.56 in replacing 
the damaged portion of the backhoe. 
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C. RELEVANT FACTS 
On September 24, 1984, defendant undertook 
transportation of plaintiff's backhoe. While transporting the 
unit, defendant's employer attempted to go under a bridge which 
was too low. The hydraulic ram unit failed to clear the bridge 
and was damaged. Plaintiff's employee had given the driver 
instructions on a safe route to transport the unit. (Transcript 
p. 10) When the defendant's driver arrived with the damaged 
backhoe, he told plaintiff's employee, Kay Langston that he 
(defendant's driver) had hit an overpass with the ram unit. 
(Transcript p. 12). 
Mr. Langston removed the damaged hydraulic ram unit 
from the backhoe (Transcript p. 13). He described the damage he 
remembered to the unit, including a long gouge along silver rod 
and marks on the pin connection (Transcript pp. 21, 22). 
The ram unit was thereafter inspected, to specifically 
evaluate the damages, by T.H. Whisler, an insurance adjuster. 
Mr. Whisler described the damaged as including gouges and 
scratches along the steel rod (Transcript p. 36). 
The damaged ram unit was also inspected by Kyle Follet 
to determine whether said unit could be repaired. Mr. Follet is 
an automobile mechanic with thirty (30) years experience with 
hydraulic repairs. Mr* Follet originally intended to repair the 
5 
ram unit, but after dismantling the unit and closely examining 
the unit he found extensive damage inside. (Transcript p. 49) . 
Mr. Follet informed Mr. Whisler, the insurance adjuster, of the 
extensive damage, and Mr. Whisler subsequently reappraised the 
damage to the unit and recommended its replacement. (Transcript 
p. 49). Mr. Follet testified that the damage done was consistent 
with an impact of the backhoe with an overpass. (Transcript p. 
129) 
SUMMARY OF ARGUMENT 
This court should give deference to the Findings of 
Fact of the trial judge if there is any substantial evidence from 
which a reasonable inference could be drawn. The plaintiff in 
this case presented substantial evidence at trial to support the 
Court's findings. On appeal, the defendant insinuates that the 
plaintiff must have substituted a different ram unit for the one 
actually damaged by the defendant. The trial court heard the 
testimony in this case without a jury and, as the sole judge of 
credibility of the witnesses and the evidence, decided that 
plaintiff met his burden of proof. 
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ARGUMENT I 
GREAT DEFERENCE SHOULD BE GIVEN THE 
REASONABLE INFERENCES WHICH MAY BE DRAWN BY 
THE TRIAL JUDGE, AND THE TRIAL COURT'S 
FINDINGS SHOULD NOT BE DISTURBED 
It is clearly established in Utah law, that the 
findings of the trial court will not be disturbed unless there is 
no substantial record evidence to suppbrt them. Harline v. 
Campbell. 728 P.2d 980 (Utah 1986) (Emphasis added) . 
Additionally, in reviewing the evidence, the Supreme Court will 
view it in the light most favorable to the trial court findings. 
Bennion v. Hansen. 699 P.2d 757 (Utah 198^). 
ln Search v. Union Pacific Railroad Co.. 649 P.2d 48 
(Utah 1982) , the Utah Supreme Court stated^ : 
"As we have frequently stated, in a non-jury 
trial, it is the trial judge's prerogative to 
find facts—including judging the credibility 
of witnesses, weighing the reliability of 
other evidence, and drawing fairly derived 
and reasonable inferences therefrom. On 
appeal, this Court reviews the evidence in a 
light most favorable to the trial court 
findings. Where there is competent evidence 
to support the findings, this Court must 
sustain them." 
Id. at 50 (emphasis added). 
The Utah Rules of Civil Procedure similarly provide: 
Findings by the Court (a) Effect 
In all actions tried upon the facts without a 
jury or with an advisory jury, the court 
shall find the facts specially and state 
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separately its conclusions of law thereon, 
and judgment shall be entered pursuant to 
Rule 58a . . . Findings of fact, whether 
based on oral or documentary evidence, shall 
not be set aside unless clearly erroneous. 
and due regard shall be given to the 
opportunity of the trial court to judge the 
credibility of the witnesses, 
Utah R. Civ. P. 52 (emphasis added). 
In Bennion v. Hansen. 699 P.2d 757 (Utah 1985), the 
Court explained the standards thusly: 
"The brother's counsel has not approached 
this appeal with these standards in mind. 
This brief ignores the trial court#s findings 
and invites this court to reweigh all the 
evidence on the issue and independently find 
the facts. That is not this court's role." 
Id. at 759 (emphasis added). In the instant case, defendant's 
counsel has approached this appeal in the same way. He ignores 
the trial court's findings of fact and is asking that this Court 
overturn the trial court by reweighing the exact evidence 
presented at trial. 
The defendant suggests that the evidence presented by 
the plaintiff at trial was imperfect and that the alleged lack of 
identical description by plaintiff's witnesses concerning the 
damage which occurred three years previous, clearly shows the 
error in the decision. The Utah Supreme Court of Utah, however, 
has clearly held, M[T]he trial court as a trier of fact is free 
to assess the credibility of the witnesses, and a conflict in 
evidence alone is not grounds for reversal." Chandler v. 
Mathews. 734 P.2d 907, 909 (Utah 1987). 
In Newmeyer v. Newmeyer. 745 P.2d 1276 (Utah 1987) the 
Supreme Court stated, (referring to that defendant's contention 
that his expert was more credible than the plaintiff's expert), 
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 [T]his argument, like the one that preceded it, is nothing but 
an attempt to have this court substitute ^ts judgment for that of 
the trial court on a contested factual issue. This we cannot do 
under Utah Rules of Civil Procedure 52(a)." Id. at 1278. The 
Court went on to say "when acting as the trier of fact, the 
trial judge is entitled to give conflicting opinions whatever 
weight he or she deems appropriate." Id. at 1278. 
Judge Hyde heard this case without a jury. His 
decision and Findings of Fact are based on all of the testimony 
presented at trial, including reasonable inferences which could 
be made from the evidence presented. The plaintiff provided 
substantial evidence to support the judgment. The defendant on 
the other hand did not present any evidence to the contrary. The 
trial court properly weighed the evidence and testimony and the 
findings are not clearly erroneous. 
The defendant cites the Court to Jackson v. Hicksf 60 
Utah Adv. Reps. 11 (1987), to show that a jury decision on 
causation may be overturned. Jackson, supra. however, is 
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entirely distinguishable from the matter before this Court. In 
Jackson, it involved an appeal on the decision of the court to 
grant a new trial, not an appeal to reverse a judgment. 
Moreover, in Jackson, it was the trial judge who granted a new 
trial and the Supreme Court paid significant deference to the 
trial judge's decision. Even in Jackson the Court went on to 
agree with the trial judge and quoted Goddard v. Hickman. 685 
P.2d 530, 532 (Utah 1984) saying "We will not overturn a trial 
judge's decision to grant or deny a new trial unless he has 
abused his discretion.11 Id. at 532. (Emphasis added) 
Defendant is not approaching this appeal with the 
appropriate standards of appellate review in mind. His brief is 
seeking to have this court reweigh the evidence and reverse the 
trial court's finding of fact. As the Supreme Court stated in 
Bennion v. Hansen. 699 P. 2d 757 (Utah 1985) M [T]hat is not this 
court's role." id. at 759. The trial court's ruling should 
therefore be affirmed. 
ARGUMENT II 
SUFFICIENT EVIDENCE WAS PRESENTED AT TRIAL 
FOR THE COURT TO FIND THE CAUSAL CONNECTION 
BETWEEN PLAINTIFF'S DAMAGES AND DEFENDANT'S 
NEGLIGENCE 
The trial court specifically found that the defendant 
was responsible for the damage to plaintiff's backhoe and 
hydraulic ram unit. The defendant seeks to have the trial 
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court's findings overturned on the grounds that the trial judge 
erroneously ruled that the ram unit damaged was the same unit as 
the one submitted by plaintiff for repair. 
As on all issues of fact, . if the 
evidence is such that reasonable minds may 
differ as to the conclusion to be drawn 
therefrom, it is the prerogative of the 
trier of facts to make the determination; and 
this court should not interfere with that 
prerogative by disagreeing with the 
determination this made. 
Hall v. Anderson. 562 P.2d 1250f 1251 (Utah 1977). (emphasis 
added) The Utah Supreme Court reaffirmed this position and 
added "if there is a reasonable basis in the evidence, or from 
each of evidence, upon which reasonable minds could remain 
unconvinced, we would not disturb the ruling of the trial court." 
Centurion Corp. v. Fiberchem, Inc.f 562 P. 2d 1252, 1253. 
(emphasis added) 
In the instant case, the trial judge ruled that 
plaintiff's injury was proximately caused by defendant's conduct. 
Kay Langston was the employee of plaintiff who first saw the 
damage to the ram unit. His examination was a brief look to see 
if there was any damage. He testified that defendant's driver 
admitted that he had hit a bridge with plaintiff's backhoe. Mr. 
Langston also identified damage to the ram unit. He 
specifically recalled a long gouge along the silver rod and 
marks on the pin connection. (Transcript, pg. 21, 22) 
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Plaintiff later called Mr. Whisler and Mr. Follet to 
testify. Mr. Whisler was the insurance adjuster who was called 
to assess the damage. Mr. Follet was the mechanic who has worked 
on numerous backhoes and was accepted by the court as an expert 
on such units. Both men examined the ram unit belonging to 
plaintiff and recalled the damage to the ram unit, including a 
gouge along the shaft in the same area as Mr. Langston had 
identified. (Transcript, pp. 36, 48). 
The only witnesses to testify at trial who had seen the 
damaged ram unit were plaintiff's witnesses, Langston, Whisler 
and Follet. These three witnesses each attempted to describe the 
damage which they observed to the plaintiff's ram unit. 
Understandably, the various witnesses had some difficulty 
recalling specific details concerning the damage which they had 
observed some three years previous. For example, Mr. Follet 
testified on cross-examination by Mr. Warner as follows: 
Q. Now, would you describe in the best 
detail within the limits of your recollection 
right now, exactly what you discovered inside 
of that unit when you disassembled it. 
A. To the best of my recollection, we found 
the brass gland that was broken, and we found 
scars in the cylinder wall, and how extensive 
they were, I can't recall. Its been too 
long. 
* * * 
12 
Q. Do you recall where, within the cylinder, 
that scaring occurred? 
A. No I don't 
Q. Whether it was at one end or the other or 
the full length or the middle, you don't 
recall? 
A- I couldn't tell. 
(Transcript, p. 54, lines 22-4; Transcript, p. 67, lines 6-11). 
Mr. Whisler, the insurance adjuster, had a similar lack 
of exact recall regarding the specific damaged done to the ram 
unit. Mr. Whisler testified: 
Q. Is there any damage to what I would refer 
to as the head of the big ram cylinder on the 
unit that you examined? 
A. There was a gouge in it, but I don't 
recall where it was. 
Q. Did it appear to be abraded, like it had 
scuffed or on something? 
A. Yes, like it had struck something. 
* * * 
Q. . . . tell me completely just exactly 
what damage you observed on your first 
examination of that piece of equipment. 
A* The damaged stainless steel rod and the 
damaged seal. ! 
Q. And that was all the damage you observed? 
A. That was all we were looking at, because 
that was all we thought required repairs. 
(Transcript, p. 45, line 25-46, line 21). 
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Mr. Langston was testifying from his memory of an 
incident occurring three years before and he was not appraising 
the damage, or attempting to repair the unit. Yet defendant 
contends that because Langston's description allegedly doesn't 
exactly match photographs taken later, he could not be describing 
the same unit. It is significant that at the trial the defendant 
did not confront Mr. Langston with the photographs of the ram 
unit taken in Mr. Follet's shop, nor did defendant present any 
evidence at trial to suggest there may have been another ram unit 
involved. Plaintiff contends the between the testimony of Mr. 
Langston and Mr. Follet regarding the damage is sufficiently 
similar to allow the trier of fact to determine that they were 
describing the same unit. 
Defendant also contends that Exhibits P-6 through P-9 
show an obviously older ram unit instead of one that had been 
primered only two months before. However, plaintiff's expert 
witness, Follet, disagreed with this claim at trial and testified 
that the ram unit in the photos was not necessarily so worn that 
it must have been more than two months old. Witness Follet 
testified as follows: 
Q. Does the unit look like a unit that had 
just recently been new or replaced recently 
prior to this incident? 
A. It looks like it fairly new. If you 
notice here on the gland nut, when they work 
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out with them in the field, you will find 
they round those all off. In fact, they'll 
get down here, and they't [sic] not much of 
the tank left on them where they've taken 
them apart and repacked them. 
Q. Did it appear to be a unit that had just, 
within the past month or so, been completely 
reconditioned and new prior on it? 
A. It could be. 
(Transcript, p. 60, lines 8-20) Defendant did not provide any 
rebuttal evidence on this point. Defendant's expert was not 
asked to render an opinion and the defendant is not an expert 
himself in the area. Instead defendant maintains that the photos 
clearly show "beyond all doubt" that the pictured ram unit had 
not recently been painted with primer. Defendant's opinion is 
unsupported by any witness and directly refuted by witness 
Follet. (Follet's testimony. See Transcript, pp. 60-62). 
Defendant claims that the "clincher" is Mr. Langston's 
recollection of damage to the feed tube. Defendant bases this 
argument on the fact that the pictures of the ram unit taken in 
Mr. Follet's shop don't show damage to the feed tube. Mr. Follet 
did not testify that there was no damage to the feed tube, he 
only testified that the photograph did not show any. Again, 
defendant did not confront Mr. Langston with the "clear 
photographs" allegedly showing the lack of damage to the feed 
tube. Defendant's contention is that they are two different ram 
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units but never asked Mr. Langston regarding this claim. This 
alleged discrepancy is insufficient to overcome the presumption 
in favor of the trial court's findings. 
Defendant ignores the fact that Mr. Follet testified 
that the damage done to the ram unit he worked on was consistent 
with the damage which would result from such a unit striking an 
overpass, (Transcript pg. 129). This testimony constitutes 
substantial evidence that the ram unit damaged by the defendant 
was the same one as examined by Mr. Follet and Mr. Whisler. 
The plaintiff presented more than the required evidence 
to support the court's findings. The trial judge, when faced 
with the evidence presented, ruled in favor of plaintiff. In its 
memorandum decision, the court stated: 
"Mr. Whisler did a damage appraisal on the 
unit, and after being notified by Mr. Follet 
that the damage was more extensive than at 
first believed, reappraised it after full 
inspection. Mr. Follet, the mechanic who 
was to do the repair, testified that the 
damage internally made it so that it would be 
less expensive to replace it than it would be 
to repair the unit. He further testified the 
damage was consistent with the impact. 
Plaintiff's witness, Mr. Givons, stated he 
did not think the impact would do all the 
described damage, although he never did 
examine the unit. 
I find that Mr» Follet#s testimony is far 
more reliable than Mr. Gibbons, and that the 
damage done did necessitate replacement." 
Memorandum Decision, pg. 2 (emphasis added). 
16 
The substantial evidence provided by plaintiff shows 
the unit damaged by defendant was the same one repaired by Mr. 
Follet. This finding is corroborated by the testimony of Mr. 
Follet that the damage was consistent with the impact of the 
backhoe with an overpass. These facts were properly considered 
by the trial judge when he refused to defendant's motion to 
dismiss on the same grounds as this appeal and again when he 
entered judgment for plaintiff. 
ARGUMENT III 
PLAINTIFF'S PRESENTED SUBSTANTIAL EVIDENCE TO 
SUPPORT TRIAL COURT'S FINDINGS THAT THE RAM 
UNIT DAMAGED BY DEFENDANT WAS THE SAME AS THE 
ONE REPAIRED BY MR. FOLLET 
The substance of defendant's appeal is his claim that 
plaintiff failed to properly establish the "chain of evidence.11 
Defendant's chain refers to the proper foundation required for 
evidence and is appropriate only if the item in question can be 
substantially changed. If the item possesses characteristics 
which are unique and which make it readily identifiable it is not 
necessary to establish a chain of custody. Rule 901(a), the 
Utah Rules of Evidence provide: 
901: General Provision 
The requirement of authentication or 
identification as a condition precedent to 
admissability is satisfied bv evidence 
sufficient to support a finding that the 
matter in question is what its proponent 
claims." 
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(b)(4) Distinctive Characteristics and the 
like. Appearance, contents, substance, 
internal patterns, or other distinctive 
characteristics, taken in conjunction with 
circumstances. 
Utah R. Evid. 901 (emphasis added) 
A presentation of chain of custody is not required to 
identify an object which is easily identifiable by distinctive 
characteristics and the like. 
The Oregon Supreme Court, in Vander Veer v. Toyota 
Motor Distributors. Inc.. 282 Or. 135f 577 P.2d 1343 (Or. 1978), 
stated: 
"When a party seeks to introduce such 
substantive evidence, the proponent must show 
that the object is in substantially the same 
state it was when the events in issue 
occurred." Id. , at 1350. 
Veer, supra, referred to this requirement as "proof of the chain 
of possession of the object" Id. at 1350 and stated "The 
exactness of proof of chain of possession rests in the sound 
discretion of the trial court." Id.. at 1350. (emphasis added) 
Finally, the court stated "[T]hese same considerations should 
apply when, rather than introducing the object itself, the 
proponent seeks to introduce testimony relating to the object or 
photographs of the object." Id., at 1351. 
The Oregon Supreme Court was faced with a similar 
problem in American Reciprocal Insurers v. Bessonette, 241 Or. 
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500, 405 P. 2d 529 (1965) wherein "the defendant objected to 
certain exhibits on the ground that their custody between the 
time of damage and the time of trial had hot fully been accounted 
for. The trial court overruled the objection." Id., at 531. 
The Court decided: 
"The ruling was discretionary. The exactness 
of a proponent's accounting foy the custody 
of exhibits must, necessarily, rest in the 
sound discretion of the trial judge. If the 
exhibits are of a questionable type, or if 
the environment from whence they came 
suggests reasons that would cause the court 
to have more than a mere captious doubt about 
the authenticity of the exhibits, or about 
their identify or about changes in their 
condition, then the trial court may well 
require a proponent to lay a substantial 
foundation for the receipt of tl^ e evidence." 
Id., at 531, 532 (emphasis added) 
The Supreme Court of Arizona has also dealt with 
disputes over the identity of evidence. That court held that 
"[i]f different inferences as to the ultimate facts may be drawn 
from the evidentiary facts, the inference drawn bv the trial 
court must be accepted by the supreme court on appeal." Id., at 
954. (emphasis added) 
The plaintiff provided evidence of the damage to the 
ram unit owned by the plaintiff. Plaintiff also provided 
evidence that the damaged unit inspected at the repair shop was 
owned by plaintiff. Finally, plaintiff presented expert 
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testimony that such damage was consistent with the damage that 
would result from an accident such as the one involved. The 
trial court was satisfied, as the finder of fact, that the unit 
examined by Mr. Follet was the same one damaged by defendant. 
The exactness of proof is a matter for the trial judge. The 
uniqueness of the damage to the ram unit and the testimony of 
plaintiff's witnesses were sufficient for Judge Hyde to properly 
find for the plaintiff. 
Defendant suggests plaintiff substituted a ram unit 
with much more damage for the one originally damaged by 
defendants. This allegation is completely unsubstantiated by any 
evidence. Defendant's contention is not a chain of evidence 
(custody) problem, but rather an insinuation that the plaintiff 
acted fraudulently. The defendant has not provided one shred of 
evidence to support this allegation. More importantly, such an 
insinuation is contradicted by the testimony of plaintiff's 
witnesses. 
The plaintiff's witness, Mr. Follet, testified that the 
ram unit he worked on belonged to plaintiff. (Transcript, pg, 
48) . There was no evidence of multiple ram units or of other 
units worked on at the same time for plaintiff. The defendant 
has not provided any evidence to the contrary. Such an 
allegation on the part of defendant should require substantial 
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evidence, rather than mere allegations and insinuations as have 
been presented to this Court. 
CONCLUSION 
Defendant has failed to show that plaintiff provided no 
substantial evidence at trial to support the trial judge*s 
findings. Defendant does not contest the fact that his employee 
struck an overpass. Defendant does not now contest the fact that 
he is liable for such damage. Defendant does not contest the 
fact that Mr. Langston inspected the unit after the accident and 
found considerable damage. He does not contest the fact that Mr. 
Follet inspected a damaged ram unit owned by plaintiff. 
Defendant's only ground for appeal is that the trial judge had 
insufficient evidence to draw a reasonable inference and rule 
that the ram unit defendant damaged was the same one Mr. Follet 
inspected. Plaintiff admitted evidence sufficient to establish 
that the ram unit inspected by Follet and Whisler was the same 
one damaged by defendant's employee. The trial court's Findings 
of Fact should not be disturbed and the judgment in favor of the 
plaintiff should be affirmed. 
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RESPECTFULLY SUBMITTED this J day of June, 1988, 
MORGAN, SCALLEY & READING 
-f7?W4C^^ 
Stephen G. Morgan 
John E. Hansen 
Attorney for Plaintiff 
CERTIFICATE OF SERVICE 
I hereby certify that I caused a true and correct copy 
of the foregoing document to be mailed, first class, postage 
prepaid, on the I day of June, 1988, to Frank S. Warner and 
Douglas J. Holmes, 543 - 25th Street, Ogden, UT 84401. 
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Exhibit A 
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JOHN E. HANSEN, No. 4590 \,£LU ' "%A.'V\ 
MORGAN, SCALLEY & READING F.IC \ \. '. ~%Z'\l 
Attorneys for Plaintiff 
261 East 300 South, Suite 200 
Salt Lake City, Utah 84111 
Telephone: (801) 531-7870 
IN THE DISTRICT COURT OF WEBER COUNTY, 
STATE OF UTAH 
\ 
DALE T. SMEDLEY dba SMEDLEY 
DEVELOPMENT COMPANY, 
Plaintiff, 
vs. 
LEON POUSEN CONSTRUCTION 
COMPANY, INC., a Utah 
corporation, 
Defendant. 
Trial in the above-captioned matter came on reguar'ly 
before the Court on June 24, 1987, at the hour of 9:30 a.m., the 
Honorable Ronald O. Hyde pesiding. Plaintiff was represented by 
John E. Hansen of Morgan, Scalley & Reading. Defendant was 
represented by Frank S. Warner, Esq. Evidence having been 
presented on behalf of the respective parties and the matter 
having been fully argued and submitted to the Court, and the 
Court having thereafter rendered its Memorandum Decision now 
makes and enters the following findings of fact and conclusions 
of law: 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
Case No. 92585 
FINDINGS OF FACT 
f. On or about August 2%, t9&4, plaintiff hired 
defendant to transport its backhoe. 
2. Plaintifffs employee loaded the backhoe on 
defendants trailer and then directed defendants driver where to 
take it, 
3. The backhoe unit was in good operating condition at 
the tim$ it was loaded on the trailer. 
4. During transit the backhoe struck an overpass as 
the defendants driver was towing it. 
5. The backhoe was extensively damaged as a result of 
its striking the overpass. 
6. The portion of the backhoe which struck the 
&r&rp#s$ vas reasonably replaced by plaintiff in order to ptft the 
equipment back in operating condition. 
7. After subtracting the salvage value
 0f the damaged 
piece of machinery, plaintiff incurred expenses of $4,154.56 in 
replacing the damaged portion of the backhoe. 
CONCLUSIONS OF LAW 
From the foregoing findings of fact, the Court enters 
the following conclusions of law: 
1. The driver was defendants employee
 at the time the 
backhoe struck the overpass. 
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2. Defendant's driver was not plaintiff's loaned 
employee in regards to the transporting of the backhoe. 
3. Defendant's employee was negligent in causing the 
backhoe to strike the overpass because once the backhoe was 
loaded on the trailer it was his responsibility to make sure it 
would safely go under an overpass regardless of how the backhoe 
was loaded. 
4. Plaintiff was not negligent in this matter* 
5. As a direct and proximate result of defendant's 
driver's negligence, plaintiff sustained damages in the amount of 
Four Thousand One Hundred Fifty Four and 56/100 Dollars 
($4,154.56). 
DATED this J 5 day of August, 1987. 
3 
Exhibit B 
IN THE DISTRICT COURT OF WEBER COUNTY, STATE OF UTAH 
DALE T. SMEDLEY dba ] 
SMEDLEY DEVELOPMENT COMPANY, ] 
Plaintiff, 
VS. 
LEON POULSEN CONSTRUCTION 
COMPANY, INC., a Utah ] 
corporation, 
Defendant. 
I MEMORANDUM DECISION 
I Case No. 92585 
Plaintiff brings action for damage caused to a backhoe 
which was being transported by defendant^. 
The plaintifffs backhoe, a very large pieCe of equipment 
weighing approximately 26 tons, had to be mbved from one work 
area to another. Defendant, having a vehicle capable bf hauling 
such a large piece of equipment, was hipred to do the moving. The 
backhoe was loaded by plaintifffs employee, who then directed the 
driver where to take it, left and went to the job site. When the 
equipment arrived, the driver told him he had struck an overpass. 
He brings this action to recover the cost to replace the ram unit 
that was damaged. Defendant questions the amount, claims 
plaintiff was negligent, and that the driver of the truck was a 
loaned driver and, therefore, an agent of the plaintiff. 
Page 2 
Memorandum Decision 
Case No. 92585 
I find that the facts show that before the incident the 
unit was in good operating condition. Mr. Langston, the operator 
of the backhoe, stated that the whole unit had been replaced 
about two months before the accident in question and was 
practically new. Mr. Whistler did a damage appraisal on the 
unit, and after being notified by Mr. Pollet that the damage was 
more extensive than at first believed, reappraised it after full 
inspection. Mr. Follet, the mechanic who was to do the repair, 
testified that the damage internally made it so that it would be 
less expensive to replace it than it w<j>uld be to repair the unit. 
He further testified that the damage was consistent with the 
impact. Plaintifffs witness, Mr. Gibbons, stated he did not 
think the impact would do all the described damage, although he 
never did examine the unit. 
I find that Mr. Follet1 s testimony is far more reliable 
than Mr. Gibbons, and that the damage done did necessitate 
replacement. 
As to negligence on the part of the plaintiff, I find no 
evidence that any action on the part of the plaintiff had 
anything to do with the accident. Plaintiff's employee loaded 
the unit, there is no evidence that there was anything incorrect 
or improper about the manner in which it was loaded. Once it was 
on the trailer it would be the driverfs responsibility to make 
sure it would go under an overpass, even if it was loaded wrong. 
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Memorandum Decision 
Case No. 92585 
As to defendant's argument that the driver was a loaned 
employee^ I hold this argument has no merit. Mr. Leon Poulsen, 
the president of defendant company, testified that they do quite 
a bit of transporting of other people's equipment. He further 
testified that once the equipment is on the truck the driver is 
the boss. The charge for hauling equipment is $80 per hour, and 
this includes the driver. He further testified that he had no 
knowledge of anything being wrong with the way the equipment was 
loaded, and the driver has the responsibility to drive safely. 
The driver was the employee of the defendant and does 
not fall under the category of a loaned employee. It is the 
driver's responsibility to make sure the load will go under an 
overpass, even if it were loaded improperly. There is no 
evidence of any negligence on the part of the plaintiff. The 
unit in question was extensively damaged, and it was reasonable 
to be replaced over repair. 
Plaintiff is granted judgment in the amount of 
$4,154.56, which was the reasonable cost of replacement less 
salvage value. 
Plaintiff's attorney to prepare findings, conclusions, 
and judgment in accordance herewith. 
DATED this J day of July, 1987. 
RONALD 0. HYDE, 
Exhibit C 
Q Did you give him direction as to a course that 
he should take, a path that he should travel in taking the 
backhoe from the LaDonna Mesa project to the Nice project? 
A Yes. 
Q I think it's fairly important that we understand 
exactly where you directed him to go. I'd like to ask you 
if you would come and draw a picture, a map of the LaDonna 
Mesa project and the roads that you instructed him to take. 
Now, you've drawn a map of that area. Can you show us with 
the red pen what direction you gave to Poulsen's driver as 
to the route that he could take. 
A Well — 
Q Can you tell us why you instructed him to take 
tnat route? 
A Well, because the machine does sit high on the 
trailers, and we've always had a problem with bridges, and 
by going* this route, he only had two bridges to go under, 
and we knew that the two bridges wer^ plenty high for the 
machine to clear. 
Q I'm sorry to make you get up again, but could you 
identify where those two bridges are on this map. 
A There's a bridge right here at'the mouth of Weber 
Canyon. 
Q Could you draw that-/ Just put lines across the 
road. 
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Corporation. 
Q That was the next time that you saw him was on 
the job site at Nice Corporation? 
A Yes. 
Q And you saw him when he pulled in? 
A Yes. 
Q What occurred at that time, or what was said? 
A He told me — I got to unload it, and he told me 
he hit a bridge. 
Q Did he indicate to you where the backhoe had hit 
a bridge or an overpass? 
A I assumed that it was right by the underpass that 
is right by the Nice Corporation. At least that's the 
impression I got from what he told m^. 
Q Now, is that an underpass that would have been 
on the route that you designated? 
A No. 
Q Where was this underpass tl^ at you understood the 
accident to have occurred at? 
A Right there at the Riverdale Road exit, there's 
another road that comes back like this, and it comes under 
the one freeway and goes over the other one, and I assumed -
I thought he was talking about right here in this area. 
Q Did you have any reason to believe that he had 
hit either of the two bridges that were on the route that 
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you had directed him to take? 
A No. 
Q Did you have occasion to inspect the backhoe for 
damage that had been done by hitting the overpass? 
A Yes. 
Q Tell me what you did as far as your inspection 
of the backhoe? 
A Well, I unloaded it off the truck and pulled it 
off to the side out of the way so it wasn't impeding any 
of the construction work, and I took it off. 
Q What do you mean you took -it off? 
A I removed it from the machine, 
Q The ram unit? 
A Yes. 
Q What did you find as far as damage to the ram 
unit? 
A Well, the ram unit itself was - scarred up, and 
then the outside of the tube had been hit and part of it 
scraped off. 
Q Looking at Exhibit 5, can you identify to the 
Court what exactly is the ram unit that we're talking about' 
A The silver rod. The silver rod is the ram, and 
the black part is the tube, and it's scraped along it, and 
it hit the end of it, and that tube that's on top of the 
tube, it had taken the end of that off. 
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A Yes. 
Q Do you know whether or not for certain he followed 
your instructions? 
A No, 
Q No, you don't know whether he followed your 
instructions? 
A No, I don't. 
Q I didn't have an opportunity to see where you 
described the damage to the ram unit. Your Honor, if you're 
done with those photographs. 
THE COURT: Sure. 
Q (BY MR. WARNER) Showing you what has been 
marked as Plaintiff's Exhibit 5, would you point out to me 
and the Court — 
A It was along this silver shaft, and then the end 
of the black tube — and you can see that little tube up 
at the tope — it had cut off the top of that little tube 
and squasned it and hit the end of the black cylinder, 
and there was a great big gouge along the top of the silver. 
Q Was the gouge along the silver rod — how long 
would you say that gouge was? 
A It would have been two, two and a half feet. 
Q And at what location on the silver rod? 
A Well, it would have been kind of a black area 
here, and it would have been there about the point where it 
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hit the black cylinder. 
Q So the damage — would you call this the eye? 
The far end of the extended rod, would you call that an 
eye, or what would you call that? 
A Well, that's the pin connection. There's a pin 
that holds that there. Now, there was — well, it wasn't 
what you could call damage. There was marks on the end of 
this, but it didn't do any damage to this. It just looked 
like it just scraped theref too, but there wasn't no damage. 
Q And that was on—the—p4-n connection at thr rnd 
r^h^J^JlhaP nr> *"hft Hl£Z 
A Yes. 
Q And then the next damage started a foot or so 
behind that pin connection? 
A Yes. 
Q And then extended for a couple of feet? 
A Yes. 
Q And then there w^s rt*™*gg — <flAgr»ribe the damage 
on the very end of thQ pyiinHor,—i f ynn would. 
A It's kind of flat, and it was beveled, like it 
was on the bevel right — like something had hit it, and 
just shaved it right off. 
Q Like an al^rasiiml 
A Y e s
-
Q Had it opened the end up? 
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Can you tell me if you can identify that document? 
A It's a typed copy of a handwritten report that 
I. prepared, plus a handwritten estimate sheet which I 
prepared. 
MR. HANSEN: I would move for the admission of 
P-8 at this time. 
MR. WARNER: Well, I don't think he's laid 
sufficient foundation as to where he obtained the 
information he filled out on here. 
MR. HANSEN: I think he identified the document. 
You can — 
THE COURT: Let me see. 
MR. WARNER: I'm going to withdraw my objection. 
I have no objection to P-8. 
THE COURT: It's admitted. 
Q (BY MR. HANSEN) Could you tell us what your 
original estimate indicated were the damages that were done 
to this equipment? 
A To start with, I never saw the entire piece of 
equipment. All I saw was the ram cylinder and rod. My 
original inspection was before the rod was removed from 
the ram cylinder. It had — it's a stainless steel rod. 
It had gouges and scratches, as I recall, on the — I guess 
what you'd call the top end of it, and the seal had to 
be replaced, and that was basically what I thought was 
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you're looking at? 
A No. 
MR. WARNER: May I look at these? 
THE COURT: Sure. 
Q (BY MR. WARNER) Let me show you what has been 
marked as Exhibit P-5, and refer you to what appears to be 
a hydraulic unit on the top of the boom coming out from the 
ram unit. Does that appear to be the same type of 
hydraulic cylinder that you investigated? 
A Yes. 
Q And was it your understanding that that was a 
cylinder that came from a hydro-unit used in this application 
A Yes. 
Q Is theremore than one small tube running — 
connected with the large tube on a unit of that kind? You 
can see in this photograph, P-5, c*fn you not, that there's 
a small tube that runs from where the rod comes out of the 
unit along the top of the unit? Can you see that? 
A Yes. 
Q Is that the same small tube that appears in this 
photograph, which is the second of the series of photographs? 
A I would imagine it is. 
Q Are there any other such tubes? 
A Not that I know of^ 
Q Is there any damage to what I would refer to as 
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1 Q How long have you been employed by F & H Truck 
2 Service? 
3 A Since it began back in 1972. 
4
 Q How long have you worked on heavy equipment 
5 repairs? 
6 A That same period of time. 
7 Q Since f72? 
8 A Even before that. 
9 Q How much of your time is spent on heavy equipment 
10 repair? 
11 A Probably 25 percent of our time. 
12 Q How often do you get involved witn backhoe repair 
13 or replacement parts? 
14 A About the same amount. Either backhoes or 
15 loaders or cats. 
16 Q Do you recall being involved in the repair or 
17 replacement of a ram unit owned by Smedley Development 
18 in September, 1984? 
19 A Yes. 
20 MR, WARNER: Objection, as to foundation as to 
21 how he would know who it was owned by. 
22 Q (BY MR. HANSEN) Do you know if this ram unit was 
23 owned by Smedley Development Company? 
24 MR. WARNER: That would be answered yes or no,; 
25 Q (BY MR. HANSEN) Do you know? 
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A Yes. 
Q And is it your understanding that the ram unit 
was owned by Smedley Company? 
A Yes. 
MR. WARNER: Objection, leading. 
THE COURT: Overruled. 
Q (BY MR. HANSEN) Did Mr. Smedley tell you that 
he was the owner of the ram unit? 
A That's correct. 
Q Do you recall what the specific problem was with 
the ram unit on this occasion in early September, 1984? 
A When it was first brought to us, you could see 
the scars on the shaft itself where it had been damaged. 
Q So what was originally contemplated? 
A That we would replace the seals and the shaft 
in the ram. 
Q Were you able to do that? 
A No. 
Q Why not? 
A When we disassembled the unit, we found there 
was extensive damage inside, and it was cheaper to buy a 
complete unit than try to repair that one. 
Q So instead of trying to repair the ram unit, you 
decided to replace the ram unit? 
A The insurance company did. 
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specific recall of working on the hydraulic unit that 
Counsel has referred to?" 
A Yes. Just on the hydraulic part itself? 
Q Yes. 
A Yes, I can remember the ram coming in. They 
brougnt it into the shop, and I can remember them telling 
me not to take it apart until the insurance adjustor. 
looked at it. And I donft recall how long a period of time| 
it was before he arrived at that time. Whether it was a 
day, two days, a week. 
Q And was that Mr. Whisler that testified just 
prior to you? 
A Yes. 
Q And you were there when he arrived at the 
shop? 
A Yes. 
Q Did he come back after you tore the unit down? 
A Yes, he did. 
Q And did you show him physically what you found 
inside the unit? 
A Yes, I did. 
Q Now, would you describe in the best detail within 
the limits of your recollection right now, exactly what 
you discovered inside of that unit when you disassembled 
it. 
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fend of the unit? 
A That's right. 
Q And the picture, as I view the picture, shows 
no damage to that feed tube; does it? 
A No, I can't see any damage to it. Of course, 
even if the tub is just damaged, the tube could be 
replaced, That would be cheaper than buying a new one. 
Q Does the unit look like a unit that had just 
recently been new or replaced recently prior to this 
incident? 
A It looks like it's fairly new. If you notice 
here on the gland nut, when they work out with them in 
the field, you'll find they round those all off. In fact, 
they'll get down here, and they't not much of the 
tank left on them where they've taken them apart and 
repacked them. 
Q Did it appear to be a unit that had just, within 
the past month or so, been completely reconditioned and 
new primer on it? 
A It could be. 
Q That particular unit in its location on the 
equipment, does not in the ordinary course of work, 
suffer alot of abrasion on the outside? 
A No, because it sits right at the top. 
Q In fact, let me show you what has been marked as 
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Exhibit P-5, showing the unit in place on top of the arm. 
A It's this arm right up h^re. 
Q And I notice there's verj little abrasion or 
anything on that unit, whereas, the unit down closer to the 
bucket appears to be quite worn. 
A That's right. They catch that in the trench when 
they're digging. 
Q And that's typically the one that gets alot of 
wear? 
A That's right. 
Q So if this unit on top had been completely 
reconditioned, primered and replaced on the unit within the 
last month, would you expect it to look in as bad a condition 
on the outside surface as these photographs in Exhibit P-9? 
I 
MR. HANSEN: Objection as to Counsel's 
characterizations. 
THE COURT: Overruled. 
THE WITNESS: It doesn't look that bad to me. 
Q (BY MR. WARNER) Okay. Is the brown stuff on 
there, would that be rust; do you recall? 
A I don't recall. It could be rust or it could be 
sand that's wet, sticking on there* 
Q What about the black coloration in picture No. 2 
of Exhibit P-9? 
A I would suspect that would be paint. 
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Q And where the black material isn't there, would 
that be where paint had been worn off? 
A It could be that, or it could be just dirt on the 
unit. 
Q Let me show you what has jseen marked as Exhibit 
D-l, and ask you if you could identify what that might be 
a photocopy of? 
A This looks like it's a parts breakdown of the 
cylinder we're referring to. 
Q In fact, are you familiar with these kind of 
diagrams? 
A Yes. 
Q Do you have them in shop manuals in your shop? 
A Yes. 
g And do you notice this particular one says Hein-
Werner on it? Is that a brand different from Hydro-unit? 
A Hein-Werner builds alot of the rams for Hydro-unit, 
There's a number of different hydraulic units that just bid 
on equipment and what the manufacturers specify they need, 
and whoever is the cheapest bidder is the one that builds 
the ram for them. 
MR. HANSEN: Your Honor, if Counsel would ask the 
witness to testify on this exhibit, I'd like an opportunity 
to review it. I think it ought to be admitted before he's 
questioned and interrogated as to that document. 
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Q And you've heard him testify as to his opinion tnat 
it's improbable that a ram unit woula be daraaged such as you 
observed based on the impact that would have occurred by 
hitting an overpass? You've heard that testimony? 
A Yes, I have. 
Q After having heard that testimony, is it still 
your opinion that the damage — that the ram unit was, in 
fact, internally damaged as you described earlier? 
A Yes. 
Q And is it still your opinion that that damage was 
consistent with an impact of the backhoe with an overpass? 
A I believe that's possible, yes. 
MR. HANSEN: I believe that's all I have. 
CROSS EXAMINATION 
BY MR. WARNER: 
Q You say you believe it's possible? 
A Yes. 
Q And are you referring to the damage to the bushing 
or the scoring of the cylinder walls? 
A The bushing mainly. The scoring of the cylinder 
walls could have come after they cracked the bushing. 
Q Do you know any way that the scoring of the 
I 
cylinder walls could have been caused by an impact from an 
overhead object as demonstrated on D-4? 
A Yes. 
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